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INTRODUCTION

From the start of this action, Plaintiffs brought housing discrimination claims
for distinct housing injuries. Plaintiffs alleged that they sought access to Defendant
Fraternities and their housing and were turned away based on gender. Further, they
alleged, Defendants—who exercised control over Fraternity housing—sent a plain
message that they were unwelcome because they are women. These are housing-
based practices that come well within the ambit of the FHA and CDHPA.

The Fraternities’ attempt to make these claims about something other than
housing should not bear fruit at the pleadings stage. Regardless of Defendants’
suppositions as to Plaintiffs’ subjective motives, Plaintiffs sought the opportunity
not only to join but to reside in the Fraternities; under the FHA, their motivations are
irrelevant. Further, Plaintiffs pursued housing in the same way that men typically
do—through the membership process. While Defendants fault Plaintiffs for not
doing more, the FHA does not require Plaintiffs to jump through extra hoops for
housing, particularly futile ones. The FHA demands equality.

Defendants suggest that housing may have been theoretically available to non-
members, but this is a factual issue for discovery. Nor is it fatal to Plaintiffs’ claims.
Plaintiffs allege that housing was often exclusively reserved for Fraternity members.
Even if there was technically only a “priority” given, the practical effect was the

same: units were made unavailable to women. Indeed, discovery may well show that
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the number of female tenants reaches the “inexorable zero.”

Likewise, Defendants’ contention that the nature of this litigation has shifted
Is immaterial. Plaintiffs have always pursued housing claims and have properly
sharpened the focus of the action.! Plaintiffs seek to enjoin Defendants “from using
gender as a criterion in housing decisions and from engaging in any further
discrimination based on gender in offering units within Fraternity houses.” APP-
139.

Defendants’ emphasis on Title IX’s carveout for fraternities’ “membership
practices” is equally misplaced. At the district court, Defendants only obliquely
alluded to the issue in a footnote in their Reply brief. It is therefore waived.
Moreover, the carveout is inapplicable because: 1) Defendants are not federal
funding recipients covered by Title IX; and 2) on its face, the exemption does not
cover Fraternities’ conduct as private landlords. Thus, the FHA applies
unencumbered by Title IX. Even if other legislation provides preferential treatment
to single-sex fraternities, Congress never enacted any such preference into the FHA.2

The Court may not indulge in conjecture about what Congress would have wanted,

1 E.g. Webster v. Reproductive Health Servs., 492 U.S. 490, 512 (1989) (“Plaintiffs
are masters of their complaints and remain so at the appellate stage of a litigation.”);
Purdue Pharma v. Kentucky, 704 F.3d 208, 216 n.7 (2d Cir. 2013) (“[P]arty who
brings a suit is master.”) (citation omitted).

2 The FHA’s “private club” exemption is inapplicable to Defendants.



Case 21-639, Document 69, 06/29/2021, 3128068, Pagel3 of 41

but must apply the FHA as written. Bostock v. Clayton Cnty, 140 S.Ct. 1731, 1737
(2020).

In sum, Plaintiffs have standing to pursue fair housing claims and their
Complaint adequately pleads these claims. Whether those claims will be successful
remains to be determined.

ARGUMENT

|. Plaintiffs Are Entitled to Pursue Their 3604(a) Claims

A. Plaintiffs Plausibly Allege Article 111 Standing

Plaintiffs’ standing to pursue the 3604(a) claim is clear. For three consecutive
years, they sought to join Fraternities and reap the “privileges of... membership,”
including “prime off-campus housing.” SAC | 122-23. Each year, Defendants
denied their applications and the associated benefits of membership, including
housing. Id. 1 125-44, 158-64, 263, 272 (Plaintiffs sought and were denied “the
privileges of fraternity membership, including equal access to housing™). Plaintiffs
thus alleged: (1) injury-in-fact (denial of housing); (2) traceable to Defendants’
discriminatory practices; (3) that would be redressed by ordering Defendants to
make housing available to women and compensate Plaintiffs for their damages.
Spokeo v. Robbins, 136 S.Ct. 1540, 1547 (2016). Courts have long upheld the

standing of parties with more attenuated claims. E.g., Vill. of Arlington Heights v.
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Metro. Hous. Dev., 429 U.S. 252, 264 (1977) (plaintiff’s “quest for housing”
“thwarted” by denial of zoning clearances to developer).

Instead of taking the SAC “as a whole” and “in the light most favorable” to
Plaintiffs, Lynch v. City of N.Y., 952 F.3d 67, 75, 82 (2d Cir. 2020), Defendants
advance an atomized reading and push inferences in their own favor.

First, Defendants assert that Plaintiffs did not desire or seek Fraternity
housing. This is a convenient soundbite, but rests on an improper inference against
Plaintiffs. Plaintiffs allege that they sought housing in the same way men do—
applying for membership. SAC {{ 158-60, 163-64. Nothing in the FHA requires
Plaintiffs to clear extra hurdles to obtain housing; such discriminatory barriers are
prohibited. See, e.g., Corey v. U.S. Dep 't of HUD, 719 F.3d 322, 327 (4th Cir. 2013)
(“[B]ly imposing more burdensome application procedures and generally
discouraging the Walkers’ application, Corey ‘otherwise ma[de] [the property]
unavailable’); 24 C.F.R. 8§ 100.70(d) (prohibiting various conduct that makes
obtaining housing more difficult); Heights Cmty. Cong. v. Hilltop Realty, 774 F.2d
135, 140 (6th Cir. 1985) (racial “steering”); cf. Comer v. Cisneros, 37 F.3d 775, 794
(2d Cir. 1994) (“The injury is not the failure to obtain housing assistance in the
suburbs, but... the missed opportunity to compete for suburban housing on an equal
footing...”).

Second, Defendants ask the Court to conclude from a smattering of phrases in
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Plaintiffs’ brief (that membership was “the principal, typically exclusive, gateway,”
for Fraternity housing) that there might have been some way to secure housing
outside of the normal membership process. Again, this reading contorts the
Complaint. Plaintiffs allege that Defendants, at minimum, have a members-first
policy that “den[ies] women the opportunity to rent units... because of their gender.”
SAC {1 163. This practice flows directly from the conceded fact that Defendants
maintain the houses to house their (all-male) members. Id. {{ 50-52, 55-60, 122,
158-60; Appellee’s Br. at 3, 23, 53. Defendants are reduced to speculating over
whether any unit was ever available to non-members over the relevant period.
Appellee’s Br. at 23. But their own argument on proximate cause drives the point
home; if there is not sufficient space for all Fraternity brothers to reside in a house,
id. at 47, a priority for members necessarily excludes all women.

Even assuming that there is some alternative path to obtain Fraternity housing,
nothing in the SAC suggests that units are available to women. The fact that
Fraternities publicly tout their male-only rush and admissions process, while any
secondary avenues remain unspecified and hidden, itself imposes a discriminatory
barrier. And even if women could have pursued such hypothetical channels,
Defendants would still have reserved most units for men and denied equal access to
women. SAC f 158-60, 163-64. See U.S. v. Starrett City Assocs., 840 F.2d 1096,

1100-01 (2d Cir. 1988) (use of quotas violated FHA). Moreover, Defendants’
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argument again hinges on the dubious logic—anathema to the FHA—that Plaintiffs
only have standing if they did more than the average male applicant to obtain
housing. See Corey, 719 F.3d at 327.

Finally, Defendants argue “that it is not plausible Plaintiffs wanted to live in
a fraternity house” given their allegations of sexual misconduct. Appellee’s Br. at
24. The Court cannot make this assumption on the pleadings. Cf. U.S. v. Hylton, 590
F. App’x 13, 17 (2d Cir. 2014) (“Because of the many facets of human motivation,
it would be unwise to presume as a matter of law” that landlords would not
discriminate against members of the same race) (citation omitted). Plaintiffs plead
their desire to enjoy all benefits of Fraternity membership, including housing;
indeed, they applied (and suffered rejection) in three straight years. SAC {{ 125-44,
158-64, 263, 272. They specifically plead that they sought to integrate the Fraternity
houses to make them “more equitable—and safer—institutions.” 1d. | 126.

Under Defendants’ theory, courts would have never integrated segregated
spaces. The first trailblazers to break social barriers often faced ridicule, harassment,
and violence. Plaintiffs’ rights should never be diminished by the risks they run in
asserting them. Cooper v. Aaron, 358 U.S. 1, 16 (1958) (“The constitutional rights
of respondents are not to be sacrificed or yielded to the violence and disorder.”);
U.S. v. Virginia, 518 U.S. 515, 544 (1996) (detailing “self-fulfilling prophec[ies],

once routinely used to deny rights or opportunity,” including that women joining
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certain professions would “lead to sexual misconduct”™).

Indeed, Defendants cite only one FHA case for their standing argument—and
that case supports Plaintiffs’ position. In Wilson v. Glenwood Intermountain Props.,
98 F.3d 590 (10th Cir. 1996), plaintiffs challenged sex-segregated student housing
but were not students and had never sought to become students. Id. at 592, 594. By
contrast, Defendants denied Plaintiffs membership, and associated housing
opportunities, based on gender alone. SAC | 129, 132-34, 136, 138-39, 141-42,
163-64. Since Fraternity houses are reserved for male members, id. { 158, 163,
Defendants deprived Plaintiffs “the ability to compete for [housing] on an equal
footing.” Wilson, 98 F.3d at 593 (citations omitted).

B. Plaintiffs’ Claims Come Within § 3604(a)’s “Zone of Interests”

Plaintiffs also plausibly allege that their injuries come within the FHA’s “zone
of interests.” Plaintiffs allege that Defendants made housing “unavailable” under
3604(a): Defendants reserved their units for male members and turned Plaintiffs
away from membership and housing because of sex. SAC { 158-64. Injuries less
directly related to housing fall within the FHA’s ambit. Bank of Am. v. City of Miami,
137 S.Ct. 1296 (2017); Appellant’s Br. at 24-26.

Defendants misread the FHA’s “otherwise make unavailable” provision to
require a “connection with a bona fide offer.” This interpretation is foreclosed by the

text. Kyles v. JK Guardian Sec. Servs., 222 F.3d 289, 300 n.7 (7th Cir. 2000) (“The
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ban on refusals to sell or rent... is the only clause... that includes the bona fide offer
requirement.... [T]he other activities addressed... are prohibited irrespective of
whether there was a bona fide offer.”). Under binding authority, “otherwise make
unavailable” bars “a wide variety of discriminatory housing practices” bearing no
connection with a bona fide offer, such as “discriminatory zoning restrictions” and
“disparate-impact liability.” Mhany Mgmt. v. Cnty. of Nassau, 819 F.3d 581, 600 (2d
Cir. 2016); Tex. Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, 576 U.S.
519, 534, 539-40 (2015) (listing suits “at the heartland of disparate-impact
liability”); U.S. v. Yonkers Bd. of Educ., 837 F.2d 1181, 1218-19 (2d Cir. 1987)
(concentrating subsidized housing in segregated neighborhood violates 3604(a)); 24
C.F.R. 8 100.70 (d) (prohibiting various conduct with no link to an offer).?

Nor does Defendants’ ejusdem generis argument hold up. Section 3604(a)’s
other prohibitions do not involve bona fide offers and include “a refusal to negotiate”
at all. Cf. Nationwide Mut. Ins. v. Cisneros, 52 F.3d 1351, 1357 (6th Cir. 1995)
(rejecting argument that ejusdem generis limits “otherwise makes unavailable” to
activities that “directly affect the availability of a dwelling”’; upholding regulation

applying clause to insurance practices). While the preceding proscriptions involve

3 None of Defendants’ cases interpret or apply the “otherwise make unavailable”
provision. E.g. Havens Realty v. Coleman, 455 U.S. 363, 374 (1982) (“refusals to
sell or rent”).
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“disparate treatment,” “otherwise make available” is a “catchall phrase[] looking to
consequences, not intent.” Inclusive Cmtys., 576 U.S. at 534-35. The consequences
of Defendants’ housing policies are clear. SAC {1 158-60, 163-64.

Finally, Defendants try to overturn settled law interpreting the FHA’s
“aggrieved person” standard as coextensive with Article III. E.g. Havens Realty v.
Coleman, 455 U.S. 363, 375-76 (1982); Mhany Mgmt., 819 F.3d at 600. Even
accepting Defendants’ view, the Court can “nonetheless conclude that [Plaintiffs’]
injuries fall within the zone of interests that the FHA protects.” City of Miami, 137
S.Ct. at 1304. Plaintiffs are direct victims of housing discrimination: Defendants
denied them housing opportunities through their normal method of selecting
residents—the membership process. SAC {1 158-60, 163-64.

C. Plaintiffs Adequately Allege Proximate Cause

Proximate-cause analysis considers “whether the harm alleged has a
sufficiently close connection to the conduct the statute prohibits.” City of Miami,
137 S.Ct. at 1305. Section 3604(a) prohibits discriminatory barriers to housing.
Inclusive Cmtys., 576 U.S. at 540 (“removal of artificial, arbitrary, and unnecessary
barriers”); LeBlanc-Sternberg v. Fletcher, 67 F.3d 412, 429 (2d Cir. 1995). Plaintiffs
allege just such a barrier: Because of Defendants’ exclusionary policies, they were
denied the opportunity to compete for units on an equal footing with their male

counterparts. SAC 1 158-64. This injury is at the heart of the FHA.
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Further, there are no victims injured “more directly” because Defendants
imposed these barriers on Plaintiffs personally;* there are no intermediaries whose
conduct is at issue. Cf. Empire Merchants v. Reliable Churchill, 902 F.3d 132, 141
(2d Cir. 2018); Arlington Heights, 429 U.S. at 264. Courts have routinely found more
remote injuries to satisfy the proximate cause requirement. Appellant’s Br. at 42-44
(collecting cases).

As with their “zone of interests” analysis, Defendants’ “proximate cause”
arguments elide the FHA’s language and ignore governing precedent. Under
3604(a), speculation as to whether Plaintiffs would have ultimately obtained housing
If permitted as members is beside the point. Housing should have been equally
available as it was to men. E.g. Starrett City, 840 F.2d at 1100 (quotas violate
3604(a)); 24 C.F.R. § 100.70.°> But members received “priority,” if not exclusive
rights, and Defendants barred Plaintiffs from joining because of their gender. SAC

11 129, 132-34, 136, 138-39, 141-42, 158-64, 263, 272.

* Nor does the FHA require that any woman rejected by Fraternities insist upon
applying in another way for housing that had already been made unavailable. E.g.
24 C.F.R. 8 100.70 (c, d) (discouraging or burdening applicants prohibited).

® For example, it is irrelevant that Plaintiffs sought to pledge multiple Fraternities or
hypothetically could have been rejected as members or tenants for reasons other than
sex. Each Defendant made housing unavailable by restricting equal access. If
Plaintiffs had gone to several apartment complexes in succession and found the door
barred to women at each, the landlords could not avoid liability by claiming that they
could only reside in one or might have been rejected down the line for unspecified
reasons.

10
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I1. Plaintiffs Are Entitled to Pursue their 3604(c) Claims

A. Plaintiffs Adequately Allege the Making of Discriminatory Statements
in Connection with the Housing Market

While Defendants now argue that Plaintiffs failed to plead a 3604(c) claim,
the gravamen of federal pleading is substance, not labels. “The failure in a complaint
to cite a statute, or to cite the correct one, in no way affects the merits of a claim.
Factual allegations alone are what matters.” Townsend v. Benjamin Enters., 679 F.3d
41, 57 (2d Cir. 2012) (citation omitted) (upholding jury instruction based on section
296(6) where complaint was premised on 296(1)); Wynder v. McMahon, 360 F.3d
73, 77 (2d Cir. 2004) (“federal pleading is by statement of claim, not by legal
theory.”) (citations omitted);® Consolidated Edison v. UGI Utils., 423 F.3d 90, 103-
04 (2d Cir. 2005) (complaint pleading liability under section 113(f)(1) of statute
supported claim under section 107(a)); Tice v. Southington Bd. of Educ., 2 F. App’x
152, 153 (2d Cir. 2001) (“There is no requirement... that a plaintiff cite statutory
sections in the complaint.”).

Plaintiffs’ complaint was sufficient to put Defendants on notice of a 3604(c)
claim. Plaintiffs consistently connect the rejection of their membership bids to a

denial of housing privileges. Further, they allege, Defendants conveyed explicit

® A “claim” is “the aggregate of operative facts which give rise to a right enforceable
in the courts.” Original Ballet Russe v. Ballet Theater, 133 F.2d 187, 189 (2d Cir.
1942).

11
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messages that they were unwanted not only as members but also as tenants because
of their gender.” Consequently, Plaintiffs seek damages and equitable relief.

Perhaps for this reason, Defendants declined to raise the argument below.
After Plaintiffs highlighted the viability of their 3604(c) claim in opposition to
Defendants’ motion to dismiss, Defendants did not argue that Plaintiffs had not pled
such a claim (they did not mention § 3604(c) at all). Dist. Ct. Dkt. 97. The same
holds true on the parties’ supplemental briefing on proximate cause—Plaintiffs
separately emphasized their 3604(c) claim, but, in response, Defendants neglected
to address the claim. Dist. Ct. Dkt. 125. Defendants have thus waived their argument
that 8§ 3604(c) is not properly part of the case.

B. Plaintiffs Have Standing on the 3604(c) Claims; Their Allegations
Come Well Within the FHA’s “Zone of Interests”

Plaintiffs’ 3604(c) allegations are clear-cut. They repeatedly sought entry to
Fraternities, with associated housing benefits, and Defendants persistently turned
them away—declaring them ineligible based on sex. Plaintiffs did not have to
surmise that they were unwelcome because they are women; Defendants informed
them expressly. As a result, Plaintiffs were not only denied housing opportunities

but suffered emotional and dignitary harm.

" Even if the Complaint was ambiguous in this respect, the appropriate remedy is
leave to amend. Simmons v. Abruzzo, 49 F.3d 83, 87 (2d Cir. 1995).

12
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These allegations present a quintessential jury issue. At this stage, a court
cannot say that an ordinary listener could not conclude that Defendants’ statements,
in context, convey a preference for male residents over female ones. E.g., Meyer v.
Bear Road Assocs., 124 F. App’x 686, 689 (2d Cir. 2005) (applying Soules v. Dep 't
of HUD, 967 F.2d 817, 824-25 (2d Cir. 1992) and upholding claim that the act of
charging extra money to groups of tenants communicated a preference against
families). Under the circumstances (a fact-laden assessment of tone, intent, etc.), a
listener could perceive Defendants’ comments barring the Fraternity door to women
to extend to housing, even if ostensibly about membership. See id.

Hence, Defendants’ standing arguments falter. Section 3604(c) covers any
statements, by anyone, to anyone that suggest a discriminatory preference in
connection with housing. E.g., U.S. v. Space Hunters, 429 F.3d 416, 424-25 (2d Cir.
2005); 24 C.F.R. § 100.75. Indeed, Plaintiffs need not have been in the market for
housing (although they did seek access to housing here). Space Hunters, 429 F.3d at
425. Section 3604(c) not only “prevent[s] expressions that result in the denial of
housing” but “protect[s] against [the] psychic injury caused by discriminatory
statements made in connection with the housing market.” Id. at 424; Rodriguez v.
Village Green Realty, 788 F.3d 31, 52-53 (2d Cir. 2015).

Defendants’ argument that their statements were not made “with respect to

the sale or rental of a dwelling” rests on a starched reading of the Complaint. When

13
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one runs a fraternity house and tells prospective comers that women are not allowed,
it is inferable that housing benefits are included in the proscription. At minimum, by
requiring women to get in line behind male members, Defendants conveyed a sex-
based preference over housing. None of Defendants’ cases are comparable.®

The analogy to Havens Realty is particularly strained. There, the landlord
discriminated against potential Black tenants. Black housing testers were
misinformed that no units were available, a violation of 8 3604(d); their White
counterparts received accurate information. 455 U.S. at 374-75. Here, Plaintiffs are
akin to the Black testers, not the White ones. They are women subjected to
statements discriminatory to women, and suffered injury as a result.

Defendants also assert that a literal reading of 8 3604(c) would create absurd
results, but there is nothing untenable about holding Fraternities liable for effectively
telling women that they cannot live there because of their sex. While the Court need

not consider other scenarios, Plaintiffs do not contend that outside parties would be

8 E.g., Miss. Rising Coal. v. City of Ocean Springs, 910 F.3d 191 (5th Cir. 2018)
(requirement of flying state flag over non-residential municipal buildings); Hayden
Lake Recreational Water & Sewer Dist. v. Haydenview Cottage, 835 F. Supp. 2d
965, 983 (D. Idaho 2011) (agency demands for back-owed assessments for water
and sewer service); Edwards v. Media Borough Council, 430 F. Supp. 2d 445 (E.D.
Pa. 2006) (taking of poll regarding zoning variance that had nothing to do with
protected characteristics of potential residents; existing owner, who sought variance
to sell property, alleged personal discrimination against her but no injury to her or
anyone else’s housing-related interests).

14
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liable merely for mentioning Fraternities’ existence. The proper limitation on
3604(c)’s “with respect to” language is the First Amendment commercial speech
doctrine. 42 U.S.C. 8 3601; Space Hunters, 429 F.3d at 425. Here, a factfinder could
infer that Defendants’ purpose—Wwhen Plaintiffs sought to pledge and gain access to
Fraternity quarters—was to discourage a transaction in favor of a preferred one.

Ultimately, Defendants’ standing arguments may be predicated on an attempt
to rewrite this Court’s law in favor of that of other Circuits. E.g., Wilson, 98 F.3d at
595-96 (declining to follow Second Circuit precedent). This the Court cannot do.
Rocket Jewelry Box v. Noble Gift Packaging, 157 F.3d 174, 176 (2d Cir. 1998)
(“every panel of this court is bound by the decisions of earlier panels”). In this
Circuit, § 3604(c) involves a context-rich inquiry, and Defendants cannot skirt
liability by avoiding magic words.®

C. Plaintiffs Plainly Alleged Proximate Cause

As set forth above, Plaintiffs allege that they were subject to discriminatory
statements in connection with Fraternity housing; hence, they not only lost housing
opportunities but suffered “psychic injury”—including insult and emotional distress.

Rodriguez, 788 F.3d at 52. Defendants’ words inflicted harm. The causal

® Defendants’ repackaged arguments under the rubric “zone of interests” fare no
better. Under § 3604(c)’s broad reach, the Court cannot conclude as a matter of law
that Defendants’ statements and Plaintiffs’ injuries have nothing to do with housing.

15



Case 21-639, Document 69, 06/29/2021, 3128068, Page26 of 41

relationship is direct and unbroken.

Defendants’ “proximate cause” argument misses the boat. Again, Defendants
suggest that their statements are not an actual violation because they concerned
Fraternity membership. As discussed above, under substantive FHA law,
Defendants’ statements cannot be deemed to be “non-housing-related remarks™ as a
matter of law. And the purported fact that there is not a “one-to-one correlation”
between membership and housing is irrelevant; under 8 3604(c), a statement need
only convey a “preference, limitation, or discrimination.” Contrary to Defendants’
musings, there are no pertinent “counterfactuals and hypotheticals”; Plaintiffs were
expressly told that they were ineligible because of their gender. Simply put, 3604(c)
IS not limited to “statements that directly effect a housing transaction” or “result in
the denial of housing.” Space Hunters, 429 F.3d at 424.

I11. Engender Has Standing in this Matter

To dispute Engender’s standing, Defendants raise an argument that they
forfeited below. In their motion to dismiss, Defendants stated only that Engender
failed to offer factual support for its claim that it “used resources to seek equal access
to housing.” Dist. Ct. Dkt. 76-1 at 7. Now, Defendants argue that Engender lacks
organizational standing because there is a dispositive difference between

“expending” and “diverting” resources. Appellee’s Br. at 33.

16
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Addressed on its merits, this argument is semantic. Instead of allowing
inferences in Plaintiffs’ favor, it wrongly assumes that Engender was formed solely
to integrate Fraternities and would never have done anything else. Whichever word
was used in the Complaint, the core allegation is the same: a drain of resources that
could have been used in other advocacy and education efforts surrounding issues of
equity and inclusion. E.g. SAC { 28, 263. Under established law, “within-mission
organizational expenditures are enough to establish direct organizational standing,”
including under the FHA. Online Merchs. Guild v. Cameron, 995 F.3d 540, 548-49
(6th Cir. 2021). Moreover, like the individual Plaintiffs, Engender’s injuries relate
to housing.

In any event, Defendants do not argue, and thus concede, associational
standing. See Bldg. & Constr. Trades Council of Buffalo v. Downtown Dev., 448
F.3d 138, 144-50 (2d Cir. 2006); SAC 11 28, 261, 263, 272.

1V. The District Court Properly Declined to Dismiss Plaintiffs’ Claims Based
on the “Private Club” Exemption

A. As an Affirmative Defense, the Exemption is Inappropriate for a
12(b)(6) Motion

The private club exemption is not an element that Plaintiffs must plead around
but an affirmative defense under FRCP 8(c)(1). Space Hunters, 429 F.3d at 426
(FHA exemptions are affirmative defenses). A court may dismiss a claim based on

such a defense only where “the facts supporting the defense appear on the face of

17
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the complaint, and it appears beyond doubt that the plaintiff can prove no set of facts
in support of his claim that would entitle him to relief.” Id. (cleaned up); Kass v. City
of N.Y., 864 F.3d 200, 206 (2d Cir. 2017). “Thus, the plaintiff is entitled to all
reasonable inferences from the facts alleged, not only those that support his claim,
but also those that defeat the[] defense.” McKenna v. Wright, 386 F.3d 432, 436 (2d
Cir. 2004). This is a “formidable hurdle,” id. at 434, that Defendants cannot meet.

B. Plaintiffs Allege that the Fraternities are Open to the Public

First, Plaintiffs allege that Defendants are “open to the public”—they
regularly allow non-members to use their facilities and have unselective membership
practices. U.S. v. Lansdowne Swim Club, 894 F.2d 83, 85 (3d Cir. 1990).1° The
Fraternities regularly host social events attended by “hundreds (or even thousands)”
of members of the public. Events are advertised as open to all comers. SAC 1 196-
97. Further, Defendants allow individuals and student groups to host events in their
houses. Id. § 198. It is precisely these practices that create a “general relationship
with the public at large.” Quinnipiac Council, Boy Scouts of Am. v. Comm 'n on Hum.

Rts. & Opportunities, 204 Conn. 287, 300 (1987).!! Defendants’ insistence that

10 The “open to the public” element of the “private club” exemption is identical to
the “private club” exemption of Title II, 42 U.S.C. § 2000a(e), and thus cases
interpreting that statute are applicable.

11 See also Fraternal Order of Eagles, Tenino Aerie No. 564 v. Grand Aerie of
Fraternal Order of Eagles, 148 Wash. 2d 224, 229-31 (2002) (members could invite
non-member guests; organization held events open to public; space was rented out

18
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allowing outsiders to attend events and rent spaces actually proves the closed nature
of the Fraternities is illogical.

Plaintiffs further allege that Defendants are not selective. The “principal
admission requirement is that applicants are men.” There are no “official policies
that limit recruitment to specific cohorts of students.” In fact, “many fraternities
admit the majority of men who request membership.” SAC { 193. They even admit
non-students. Id. f 194-95. Fraternities play an outsized role in campus life, with a
large proportion of students regularly attending events. Id. § 359. This is the opposite
of a “selective” environment. Defendants’ claims about the purported
competitiveness and “self-selection” of the rush process are divorced from the
Complaint. Their argument that their membership is selective because each
Fraternity represents “a tiny fraction” of the Yale population is contrary to law. Cf.
Olzman v. Lake Hills Swim Club, 495 F.2d 1333, 1336 (2d Cir. 1974) (rejecting
argument “that because the club is open only to 110 residents and their families out

of 2,300-odd homeowners... it is not open to the general public...”).}? At most,

to non-members); Fraternal Order of Eagles, Tucson Aerie No. 180 v. City of
Tucson, 816 P.2d 255, 257 (Ariz. App. 1991) (organization held a “mixture of public
and private activities”); Franklin Lodge of Elks v. Marcoux, 149 N.H. 581, 588-89
(2003) (“commercial interaction with the public”).

12 See also Lloyd Lions Club of Portland v. Int’l Ass’n of Lions Clubs, 724 P.2d 887,
889 (Or. App. 1986) (membership not selective where members were constantly
encouraged “to solicit and recruit new members.”); Fraternal Order of Eagles, 148
Wash. 2d at 250-54 (organization encouraged each member to recruit a new member

19
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Defendants raise factual disputes for a later stage.

C. Defendants’ Houses Do Not Qualify as “Lodgings”

Under a legion of FHA precedent, “lodgings” are short-term accommodations
for transient guests, such as hotels. E.g. Conn. Hosp. v. City of New London, 129 F.
Supp. 2d 123, 135-36 (D. Conn. 2001); Home Quest Mortg. v. Am. Fam. Mut.
Ins., 340 F. Supp. 2d 1177, 1184 (D. Kan. 2004); Schneider v. Cnty. of Will, 190 F.
Supp. 2d 1082, 1087 (N.D. Ill. 2002) (“places of ‘temporary sojourn or transient
visit.”””). The Third Circuit has adopted this conception with regard to the use of the
same term in the exemption. U.S. v. Columbus Country Club, 915 F.2d 877, 884-85
(3d Cir. 1990) (seasonal bungalows covered by the Act, not the exemption, based on
“duration of contemplated occupancy”).® This makes sense for private clubs,
because many have hotel-type quarters, used by members of other chapters (or
reciprocal clubs) when traveling. Interpreting the exemption to cover more
permanent residences would limit access to housing and erode the FHA.

This is consistent with the legislative history cited in Columbus, which shows

every year; issued an “open invitation” to the public; and had a membership
department that “created recruitment and incentive programs to increase
membership rolls”— practices that “undermine[d]” its claim of selectivity).

13 Defendants attempt to distinguish Columbus based on members’ ownership
interest in the bungalows, but this was not a salient factor in the court’s reasoning
on the “lodgings” element. Indeed, on another part of the exemption, the court
concluded that the exemption did not apply to sales at all.

20
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that the exemption was narrowly drawn. Indeed, the language was specifically
modified “to tighten [the] amendment as much as possible to avoid possible abuse”
and “prohibit racial discrimination in the sale or rental of housing.” 114 Cong. Rec.
5526 (1968). The exemption was meant to make “crystal clear” that it covers a
narrow group of “bona fide private club[s]” with available lodging. 1d.%*

To contradict the ordinary FHA meaning of “lodging,” Defendants contend
that for the exemption to have practical effect, the term cannot be defined in
contradistinction to “dwelling.” First, there is nothing untoward or unusual about a
belt-and-suspenders approach. Second, it is presently undisputed that Fraternities are
“dwellings”; the Court need only consider whether they are “lodgings.” There may
be interstitial overlap, as in a Venn diagram. Defendants posit an alternative meaning
of “lodging”—essentially, a room in a communal boarding house; but this is a
tertiary definition without support in FHA case law.®

Here, Defendants are not “lodgings” under the FHA. Fraternity brothers are
not transient guests; they sign leases and reside in houses intended as their residence

throughout the academic year. SAC 1 158-59. They may even remain for consecutive

14 Notably, if Fraternities were truly private clubs under the exemption, they could
not only exclude women but could also discriminate based on race.

151t is telling that Defendants have to dig for a Fire Safety provision—that does not
actually define “lodging” as a term—to support their theory. Connecticut’s fire code
Is not sound interpretive guidance for a foundational civil rights statute.
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years. Defendants’ insistence that members live in Fraternities for a “fraction” of
their time at Yale goes against the Complaint and the law. As in Columbus, members
live there for “a significant period of time,” several months or more. 915 F.2d at 881.
Moreover, “the length of time one expects to live in a particular place is not
necessarily determinative.” Villegas v. Sandy Farms, 929 F. Supp. 1324, 1327-28
(D. Or. 1996). When a Fraternity member resides in the house, it is his home. Id.
(migrant workers’ cabins not lodgings, because “during the growing season
plaintiffs reside at the farm and nowhere else... the cabins are their homes™).

D. Fraternity Houses Are Not “Incidental” to Defendants’ Purpose and
Are Operated for Commercial Purposes

Despite Defendants’ bare assertion that they provide housing “as an incident
to their primary purpose,” Plaintiffs plead the contrary: housing is integral, not
incidental. Houses serve as members’ primary residences and as event venues and
bases of operations. “Having a fraternity house is central to [Defendants’] abilities
to attract new members and therefore garner a steady stream of dues.” SAC { 158.
This is underscored by the brief of the National Panhellenic Conference, stating that
housing “is the lifeblood” of a Greek organization and plays “a central role” in the
Greek experience. Amicus Br. at 2-3.

The houses also provide critical revenue. Not only does each tenant sign a
“separate rental contract” and pay rent, SAC { 159, but Defendants rent out their

houses to outsiders. Id.  198-99. Defendants’ focus on Plaintiffs’ failure to allege
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that Fraternities seek to profit from their housing is unsubstantiated (see, e.g., 1 199)
and irrelevant; to invoke the defense in their Complaint, Plaintiffs would have had
to affirmatively allege that the houses have a non-commercial purpose. Moreover,
the ordinary definition of “commercial” is not profit-focused but simply means
“engaged in” or  “relating to” commerce, https://www.merriam-
webster.com/dictionary/commercial, i.e. “the exchange or buying and selling of
commodities.” https://www.merriam-webster.com/dictionary/commerce.

E. The Exemption Does Not Apply to the 3604(c) or CDHPA Claims

Even assuming that Defendants qualify for the exemption, it does not extend
to the stand-alone 3604(c) claim. See Space Hunters, 429 F.3d at 424; Robert
Schwemm, Discriminatory Housing Statements and 3604(c): A New Look at the
Fair Housing Act’s Most Intriguing Provision, 29 FORDHAM URB. L.J. 187, 196
(2001). There is also no comparable CDHPA exemption. Among other differences,
the CDHPA only exempts organizations that rent housing on a single-sex basis for
“considerations of privacy and modesty.” Conn. Gen. Stat. 846a-64c(b)(6).
Defendants have never argued this exemption applies to them and it is inconsistent
with Plaintiffs’ allegations of widespread sexual misconduct.

V. Title I1X’s Exemption for the “Membership Practices” of Certain
Fraternities Has No Bearing on Plaintiffs’ Fair Housing Claims

A. Defendants Waived Their Argument That the Title IX Exemption
Governs the FHA

23
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On appeal, Defendants contend that Title IX’s exemption for certain
fraternities’ “membership practices” should be read into the FHA. But they waived
this argument below, making only an off-hand observation in a footnote in their
Reply brief. Dist. Ct. Dkt. 97 at 1 n.2. E.g. Jin v. Holder, 346 F. App’x 637, 639 (2d
Cir. 2009); U.S. v. Harrell, 268 F.3d 141, 146 (2d Cir. 2001) (cursory invocation
“insufficient to preserve the issue for appeal.”). Neither Plaintiffs nor the district
court had the opportunity to address the intersection between the FHA and Title IX.

B. The Title IX Exemption Covers Neither Housing Practices Nor
Private Fraternities that Receive No Federal Funding

Defendants contend that the FHA should be subordinated to Title IX. But both
statutes must be given full effect on their own terms. “[W]hen two statutes are
capable of co-existence... it is the duty of the courts, absent a clearly expressed
congressional intention to the contrary, to regard each as effective.” Vimar Seguros
y Reaseguros v. M/V Sky Reefer, 515 U.S. 528, 533 (1995). Moreover, “[w]hen two
statutes complement each other”—that is, “each has its own scope and purpose” and
imposes “different requirements and protections”—finding that one precludes the
other “would show disregard for the congressional design.” POM Wonderful v.
Coca-Cola, 573 U.S. 102, 115 (2014) (citations omitted). Courts harmonize
overlapping statutes “so long as each reaches some distinct cases.” J.E.M. Ag Supply
v. Pioneer Hi-Bred Int’l, 534 U.S. 124, 144 (2001). Implied repeal should be found

only in instances of “irreconcilable conflict.” Matsushita Elec. Indus. v. Epstein, 516
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U.S. 367, 381 (1996) (citation omitted).

Contrary to Defendants’ intimations, nothing about Title IX’s language
implies an unwritten exemption to the FHA. Title IX and the FHA are distinct
regimes, each with “its own scope and purpose,” POM, 573 U.S. at 115. See 42
U.S.C. 8 3601; 20 U.S.C. § 1681(a). The FHA’s purpose is as clear as it is broad:
“to provide, within constitutional limitations, for fair housing throughout the United
States.” 42 U.S.C. 8 3601. Section 3604(a) includes limited exemptions, which do
not apply to Defendants; the sweeping prohibition on discriminatory statements, §
3604(c), harbors virtually no exceptions. 42 U.S.C. §8 3603(b); Space Hunters, 429
F.3d at 424-25; Schwemm, 29 FORDHAM URB. L. J. at 191-92, 196-97.

By contrast, Title IX’s reach is targeted. It applies only to entities “receiving
Federal financial assistance,” 20 U.S.C. § 1681, “in what amounts essentially to a
contract between the Government and the recipient of funds.” Gebser v. Lago Vista
Indep. Sch. Dist., 524 U.S. 274, 286 (1998). As a trade-off for receiving funding,
educational programs and institutions submit to oversight under Title 1X, with
specific carveouts—e.g., for the membership rules of tax-exempt social fraternities.

Indeed, Title IX’s structure makes clear that the exemption was meant only
for those fraternities that could reasonably be considered parties to such a contract—
e.g., organizations, including on-campus clubs, operated under the auspices of

federally-funded educational institutions. See 20 U.S.C. 8 1687(2)(A). The
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Congressional record shows that Congress enacted the exemption for fraternities
that, unlike Defendants, receive “material support” and ‘“financial aid” from
federally-funded universities. 120 Cong. Rec. 39,993 (1974). Moreover, the
exemption prevents the schools themselves from being held accountable by the DOE
for permitting students to join qualifying single-sex clubs.

There is no indication that Defendants are educational programs or activities
that receive federal funds or are part of larger institutions that do so. To the contrary,
Defendants operate independently of Yale and earn money by charging dues and
rent. SAC 11 146, 153, 158-59. Since federal education dollars are not implicated,
Title IX can have no bearing on this matter. Cf. NCAA v. Smith, 525 U.S. 459, 468
(1999) (under Title IX, “benefit[ing] economically from federal assistance” not
equivalent to receiving funds); O Connor v. Davis, 126 F.3d 112, 117 (2d Cir. 1997)
(Title IX applies only to entities that can objectively be considered “educational”);
id. at 118-19 (hospital that accepted university interns not an “arm” of university).

Even if the exemption were in play, it is inapplicable on its own terms. It

applies solely to “membership practices,”*® and thus does not conflict with the

16 https://www2.ed.gov/about/offices/list/ocr/docs/t9-rel-exempt/index.html (Social
fraternities or sororities (membership practices exempt): “All other programs and
activities of social fraternities... are governed by Title IX if they receive any Federal
financial assistance.”). For example, the exemption would not insulate fraternities
from liability for deliberate indifference to sexual misconduct. Davis Next Friend
LaShonda D. v. Monroe Cnty. Bd. of Educ., 526 U.S. 629, 633 (1999).
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FHA—which extends to the housing practices of landlords, such as Defendants,
without restriction. Fraternities’ membership rules can be wholly distinct from their
housing practices. Some social fraternities have no housing facilities. Further, a
fraternity could fully open its housing to non-members without regard to gender. It
Is Defendants which have chosen to cement housing to membership.

In short, nothing in Title IX supplants the FHA’s independent sphere of
regulation over the housing practices of Fraternities acting as private landlords over
prized off-campus housing. Congress could have amended the FHA to exempt
residential fraternities from its mandates, but did not. The FHA’s protections remain
intact and must be enforced.

Finally, as an exception to a federal funding condition, the Title IXX exemption
cannot curtail the application of the CDPHA,; nor have Defendants ever proffered
such an argument. Courts have in fact upheld state or local regulation of fraternities’
membership practices. Cf. Chi lota Colony of Alpha Epsilon Pi Fraternity v. City
Univ. of N.Y., 502 F.3d 136, 148-49 (2d Cir. 2007) (finding the state’s interest in
prohibiting sex discrimination to be compelling despite exemption). This rationale
only applies multifold to housing, which is not covered by the exemption.

V1. The District Court Should Have Granted Leave to Amend

The district court should have granted leave to amend for Plaintiffs to correct

perceived deficiencies. Under Rule 15, courts must freely give leave because
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decisions should be made on the merits, not “pleading technicalities.” E.g. In re
Credit Indus., 366 F.2d 402, 411 (2d Cir. 1966).

Defendants return to their mantra that Plaintiffs did not seek or even want
Fraternity housing. This is not so. While Plaintiffs believe that their Complaint is
sufficient, they would amend to clarify their desire for housing and how they were
effectively pursuing housing when seeking membership.

Defendants’ futility arguments also fail. Amendment would provide greater
specificity into how Defendants did in fact “make housing unavailable to women.”
SA-44. Barring undue prejudice, at least one amendment to cure identified defects
should be routinely granted. Oliver Schools v. Foley, 930 F.2d 248, 253 (2d Cir.
1991). Plaintiffs have not had this opportunity and there is no claim of prejudice.’

The argument that Plaintiffs did not officially seek leave to amend smacks of
formalism. Consistent with Porat v. Lincoln Towers Cmty. Ass 'n., 464 F.3d 274, 276

(2d Cir. 2006), Plaintiffs clearly expressed a desire to amend.

17 Contrary to Defendants’ position, the purported defects were unforeseen at the
time of Plaintiffs’ prior amendment. Defendants had not challenged Plaintiffs’ FHA
standing, and the district court had not raised proximate cause. Moreover, Plaintiffs
provide critical insight into their anticipated revisions. Cf. City of Pontiac
Policeman’s & Firemen’s Ret. Sys. v. UBS AG, 752 F.3d 173, 188 (2d Cir. 2014).
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CONCLUSION

Plaintiffs encountered undeniably negative experiences at Fraternities, but
their response was not to turn and hide; they aimed to improve things from within.
Thus, they sought all benefits of membership, including housing. Even apart from
membership, obtaining housing would have made a difference. Plaintiffs’ mere
presence would have given them, and other women, influence.

In the end, dismissal of Plaintiffs’ housing claims rests on a cramped reading
of the Complaint. Instead of crediting Plaintiffs’ housing-related allegations, the
district court pigeonholed the FHA claim as one relating solely to membership. But
Defendants linked housing to membership—practically, Plaintiffs allege, rushing
the Fraternities was an essential gateway to housing, and their rejection as members
was also a denial of housing. By analogy, if Plaintiffs were artists seeking to reside
in an all-male artists’ collective, there is little question that they could not be turned
away because of gender; and it would be improper for a court to dismiss their claim
as strictly a membership dispute.

Accordingly, the claims survive Defendants’ motion to dismiss. The FHA
claims stand alone, regardless of any other allegations in the Complaint.

Alternatively, leave to amend is mandated.
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